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655 Fifteenth Streot, NW, Suite 225
washington, DC 20005

{ 202 783.6947

September 30, 2013 Karl Morell
Of Counsel

kmorell@balljanik.com

BY HAND DELIVERY

Cynthia Brown

Chief, Section of Administration
Surface Transportation Board
Office of Proceedings

395 E Street, SW

Washington, DC 20423

Re: Finance Docket No. 35755, BNSF Railway Company, CBEC
Rallway Inc., Iowa Interstate Railroad, Ltd., and Union
Railroad Company -Joint Relocation Project Exemption - In
Council Biuffs, 1A

Dear Ms. Brown:

Attached for filing with the Board please find the original and ten
copies of the Verified Notice of Exemption pursuant to the
provisions of 49 C.F.R. § 1180.2(d){5). Enclosed is a check in the
amount of $2,500 to cover the filing fee.

Please time and date stamp the extra copy of the Notice and return
it with our messenger.
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eNTESCeed™® Respectfully submitted,
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BNSF RAILWAY COMPANY, CBEC RAILWAY INC,, IOWA INTERSTATE RAILROAD,
LTD., AND UNION PACIFIC RAILROAD COMPANY
--JOINT RELOCATION PROJECT EXEMPTION--
IN COUNCIL BLUFFS, IA

VERIFIED NOTICE OF EXEMPTION
Pursuant to 49 C F.R. § 1180.2(d)(5) OMeeENTE

of poRED
SEP roceed'ﬂgs
Courtney Biery Estes Karl Morell 20 2013
General Auorney Of Counsel pubfagof
BNSF Railway Company BALL JANIK LLP o

2500 Lou Menk Drive AOB-3
Fort Worth, Texas 76131
(817) 352-2351

Atllorncys for:
BNSF Raillway Company

Thomas J. Litwiler

Fletcher & Sippel LLC

29 North Wacker Drive
Suite 920

Chicago, lllinois 60606-2832
(312) 252-1500

Autorneys for.
[owa Interstate Railroad. Lid

FEE RECEIVED
SEP 90 2013

SURFACE.
TRANSPORTATION BOARD

Dated Scptember 30, 2013

Suite 225

655 Fifteenth Street, N.W.
Washingion, D C. 20005
(202) 638-3307

Attorneys for.
BNSF Railway Company

Benjamin M Clark

Sullivan & Ward, P C.

6601 Westown Parkway. Suite 200
West Des Moincs, lowa 50266-7733
(515) 244-3500

Attorneys for:
CBEC Railway Inc.

Jeremy M. Berman

Assistant General Attorney
Union Pacific Railroad Company
1400 Douglas Street

STOP 1580

Omaha, NE 68179

Attorneys for.
Union Pacific Railroad Company
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SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 35755

BNSIF RAILWAY COMPANY, CBEC RAILWAY INC,, IOWA INTERSTATE RAILROAD,
LTD, AND.UNION PACIFIC RAILROADD COMPANY
~-JOINT RELOCATION PROJECT EXEMPTION--
IN COUNCIL BLUFFS, IA

VERIFIED NOTICE OF EXEMPTION
Pursuant to 49 C.F.R. § 1180.2(d)(5)

BNSF Railway Company (“BNSF”), CBEC Railway Inc. ("CBEC") lowa Interstate
Railroad, Lid. (“1AIS™) and Union Pacific Railroad Company (“UP”) jointly filc this Notice of
Excemption, pursuant o 49 C F.R. § 1180.2(d)(5), for a joint relocation project in Council BlufTs.
lowa (the “City™ or “Council Bluffs™). The joint relocation project will not disrupt service 1o
shippers

In support of this Notice of Exemption, BNSF, CBEC and IA]S submil the following
information as required by 49 C.F.R § 1180 4(g):

Scction 1180.6(a)

m A description of the proposed transaction.

(1) A brief summary of the proposed transaction, the name of applicants, their
business address, telephone number, and the name of counsel to whom
questions regarding the proposed transaction can be addressed.

The joint relocation project will facilitate the reconstruction of the interchange of 1-80

and [-29 in Council Bluffs, lowa (the “Project”). The Counsel Bluffs interstatc system was

constructed in the 1960s and was developed 1o the design standards of the 1950s and 1960s. In




1997, the city of Council Bluffs and Mctropolitun Arca Planning Agency conducted a study of
the interstate system in Council Bluffs. This study, known as the Council BlufTs Interstalc
System Necds Study (“1997 Study™), showed that many of the system’s features do not meet
current design standards, guidelines or operational crileria and do not provide adequate trailic
capacity

In 2002, the lowa Dcpartment of Transportation (“lowa DOT™) initiated the Council
Blufls Interstate System (“CBIS™) improvements project to address the 1ssues raised 1n the 1997
Study. The Project is a mulu-ycar effort that will resuli in reconstruction of the majority of the
Council Bluffs Interstate System,

To facilitate the Project, BNSF, CBEC and IAIS will undertake the following track
rcalignments.

BNSF will close its Council Bluffs yard and convey the underlying land to the Siate of
lowa No prior approval from the Board 1s required for the removal of the yard tracks. See 49
U.S.C § 10906; Nicholson v. ICC, 711 F 2d 364 (D.C. Cir. 19830; Bartagha Distributing Co , v.
Burlington Northern, 2 S.T.B. 323 (1997); STB Finance Docket No 35161, Joseph R. Fox —
Pention For Declaratory Order (not printed), served May 18, 2009.

BNSF will abandon the following two scgments of its Council Bluffs Subdivision. (1) the
scgment located between milepost 490.62 and milepost 491.00, a distance of approximately 0.38
miles (Sec Exhibit 1); and (2) the segment located between milepost 491.75 and milepost 492.65,
a distance of approximately 0.90 miles (See Exhibit 2). The first segment will be relocated 1o the
west of Mosquito Creek. (Sce the hashed orange line on Exhibit 3). This segment is located
between BNSF Bayard Subdivision milepost 482.08 (point A) and a point near BNSF Council
Bluffs Subdivision milepost 488.85 (point D), a distance of approximately 1.6 miles. (See

Exhibit 3). The second segment will be relocated to the west of the Highway 192 overpass 1n




downtown Council Bluffs. (See thc hashed orange line on Exhibit 3), This segment is located
between BNSF milepost 492.65 and the connection to IAIS mainline at IAIS milepost 489.3
(point H), a distance of approximately 0 3 miles. (See Exhibit 3).

CBEC will abandon its main linc between milepost 3.90 (set forth in the UP track chart)
approximately 1,500 feet 1o the northwest of 1A-92/US-275 (point E) and milepost 6.47 (set forth
in the UP track chart) at CBEC Junction {point F), a distance of approximately 2.8 miles. (Scc
the turquoise line between points E and F on Exhibit 4). That portion of CBEC’s main line will
be relocated to the west bank of l\./losquilo Creek between milepost 3.90 (set lorth in the UP track
chart) approximately 1,500 feet to the northwest of [A-92/US-275 (point E) and the connection
with the lead track 10 MidAmerican Energy Company’s Walter Scott, Jr. Energy Center (point
(), a distance of approximately 1 5 miles. (Sce the hashed red line between points E and G on
Exhibit 4).

Union Pacific Railroad Company (“lUP”) currently holds limited local trackage rights

over CBEC’s muin line. See STB Finance Docket No. 33827, Univn Pacific Railroad

Company -- Trackage Rights Exemption -- CBEC Railway, Inc. (not printed), served December
21, 1999 The portion of those trackage rights on CBEC’s line to be abandoned (turquoise line
between points E to F) will be discontinued and relocated 10 CBEC’s newly-constructed main
line (red hashed line between points E to G). (See Exhibit 4).

BNSF and CBEC will establish a crossover conneciion between their newly-constructed
and parallel main lincs on the west side of Mosquito Creck at a point approximately 900 feet

south of [-29 (point B). CBEC will grant overhead trackage rights to BNSF from the connection




at point B to the connection with the lead track 10 MidAmerican Energy Company’s Walter
. Scott, Jr. Energy Center at puint G, a distance of approximately 0.6 miles. (See Exhibit 4)."

BNSF and CBEC also will establish an opposite-direction crossover connection between
therr newly-constructed and paratlel main lines on the west side of Mosquito Creek at a point
approXimately 1,400 feet south of 1-29 (point C). BNSF will grant overhead trackage rights to
CBEC from the connection at pomnt C to a new connection with CBEC's-relocated SIRE
industrial lead track at BNSF Council Bluffs Subdivision milcpost 488.85 (point D), a distance
of approximately 1,500 feet. (Sce Exhibit 5).

BNSF will grant overhead trackage rights to [AIS between BNSF Bayard Subdivision
milcpost 482,08 (point A) and BNSF Council Bluffs Subdivision milepost 488.6 (point ). (See
Exhibit 3)

BNSF and IAIS will cstablish new connections between the two carricrs at BNSF Bayard
Subdivision milcpost 482.08 (point A) and IAIS milepost 489.30 (point H).2 (See Exhibit 3).

The proposed joint relocation project will not disrupt service to shippers. .'l'hcre are no
shippers located on the rail segments BNSF and CBEC are abandoning. Also, the construction
of the new segmenis will not involve an expansion of service by BNSF. CBEC or IAIS into a
new territory 1he new tracks will simply prescrve the carriers’ ability to serve existing
customers in the area. Accordingly, the proposed joint relocation project qualifics for the class

exemption at 49 C.F R. § 1180.2(d)(5).}

' CBEC also will grant overhead irackage nghts 10 BNSF from BNSF Council Bluffs Subdivision
milepost 488 6 (point F) to point G, a distunce of approximatcly 0.5 miles. (Sce Exhibit 4).

%The connection at Point 11 will enable BNSF to crossover IALS from 1ts Council Bluffs subdivision 1o
reach its Bayard subdivision through a dual switch arrangement.

* In Finance Docket No. 35751, lowa Interstate Railroud, Ltd — Acquusition Exemption — Line of BNSF
Ratlway Company, 1A1S 1s secking an exemption lo acquire an approximately 0.75-mile BNSF rail line in
Council BlufTfs extending from milepost 491 00 10 491,75 on BNSI*’s Council BlufTs Subdivision While
that trunsaction is also intended to facilinate the Project, 1AIS is filing separatcly-because, in 1AIS’s view,
that transaction does not fall within the scope of the joint relocation exemption because 1t involves a
change in the existing rail service provider Lo two rail customers.

5




The Board will excrcisc jurisdiction over the abandonment or construction component of
a relocation project, and require scparate approval or exemption, only where the removal of track
affects service 10 shippers or the construction of new track involves expansion into a new
territory. See City of Detroit v. Canadian National Ry Co., et al , 91.C.C.2d 1208 (1993), aff'd
sub nom , Detroit/Wayne County Port Authority v. ICC, 59 F.3d 1314 (D C. Cir 1995). Also,
line relocation projects may embrace trackage rights. See D 7' &I R —Trackage Rights, 363
1 C.C. 878 (1981). Under these standards, the incidental abandonment, construction, new
connections and trackage rights components of this relocation project require no separate
approval or excmpl:or.t since the project will not disrupt service to shippers, expand BNSI’s
CBEC’s and JAIS s service into a new territory, or alter the existing competitive situation,

The name and business address of Applicants are as follows:

BNSF Raillway Company

2500 Lou Menk Drive

Fort Worth, Texas 76131

lowa Interstate Railroad, Lid.

5600 6™ Street, S.W.

Cedar Rapids, |1A 52404

CBEC Railway Inc

2600 Grand Avcnue, Suite 410

Des Moines, Iowa 50312

Union Pacific Roilroad Company

1400 Douglas Strect

ST'OP 1580

Omaha, NC 68179

BNSF’s representatives:

Karl Morell

Of Counsel

Ball Jamk LLP

655 Fifteenth Street. N.W.

Suite 225

Washington, D.C 20005
(202) 638-3307




Courtney Biery Estes

General Atorney

BNSF Railway Company
2500 Lou Menk Drive, AOB-3
Fort Worth, Texas 76131

CBEC’s representative:

Benjamin M Clark

Sullivan & Ward, P C.

6601 Westown Parkway. Suite 200
West Des Mones, lowa 50266-7733
(515) 244-3500

IAIS’s representative:

Thomas J Litwiler

IFletcher & Sippel LLC

29 North Wacker Drive ’

Suite 920

Chicago, Illinois 60606-2832

(312) 252-1508

UP’s representative:

Jeremy M. Berman

Assistanl General Attorney

Union Pacific Railroad Company

1400 Douglas Street

STOP 1580

Omaha, NE 68179

(ii)  ‘The proposed time schedule for consummaltion of the proposed transaction.
The transaction will be consummatcd sometime after the effective date of this
Notice of Exemption, but no sooner than October 30, 2013.

(1ii)  The purpose sought 10 be accomplished by the proposed transaction.
The joint relocauon project will facilitate lowa DOF’s CBIS improvement project

in downtown Council Bluffs, and is being undertaken in close coordination and cooperation with

IOWA DOT.




(1)(5) A hst of the State(s) in which any part of the property of each applicant carrier is
Situated.

The relocation project is located in the State of lowa.

BNSF 1s situated in the States of Alabama, Arizona, Arkansas, California,
Colorado, Idaho, lllinois, lowa, Kansas, Louisiana, Minnesota, Mississippi,
Missouri, Montana, Nebraska, Nevada. New Mexico, North Dakota, Oklahoma,
Oregon, South Dakota, Tennessee, Texas, Utah, Washington, Wisconsin, and
Wyoming

CBEC is situated 1n the State of lowa.

IAIS 1s situated in the States of lowa and lllinois.

(a)(6) Map.

Maps illustrating the trucks involved in this joint relocation project are attached as

Exhibits | through 6.

(@)(7)(in) Agreement.

A copy of the Master Agreement between BNSF and lowa DOT 1s attached as Exhibit 7
A copy of the Master Agreement between CBEC and lowa DOT 1s atlached as Exhibit 8. A
copy of the Letter of Understanding between CBLEC and BNSF is attached as Exhibit 9. A copy
of the Master Agreement between [AIS and lowa DOT is awached as Exhibit 10.

BNSF, CBEC and IAIS are agreeable to the labor protection conditions imposed in
trackage rights proceedings as found in Norfolk and Western Ry. Co — Trackage Rights — BN,
354 1.C.C. 605 (1978), as nllodiﬁed in Mendocinv Coast Ry., Inc — Lease and Operare —
California Western Railroad, 360 1.C.C 653 (1980).

This action will not significantly affect cither the quality of the human environinent or
energy conservation, Environmental impacts associated with trackage rights generally are
considered Lo be insignificant. ‘Therefore, an environmental report and documentation normally

need not be submitted for this type of trunsaction, pursuant to 49 C.F.R. § 1105.6(c) and the

propuscd Lransactions are exempl from historic reporting requirements under 49 C.F.R, §




1105.8(b). The incidental abandonment and construction of new tracks are transactions which

arc not subjcct Lo the Board’s jurisdiction in this proposed relocation project.

Courtney Biery Estes

Genceral Auorney

BNSF Railway Company
2500 Lou Menk Drive AOB-3
Fort Worth, Texas 76131
(817) 352-2351

Auomncys for:
BNSF Railway Company

Thomas J. Litwiler

Fletcher & Sippel LLC

29 North Wacker Drive
Suite 920 .

Chicago, Illinois 60606-2832
(312) 252-1500

Atlorneys for:
lowa Interstate Railroad, Lid

Datcd: September 30, 2013

Respectiully submitted,

Ko Pl

Karl Morell

Of Counsel

BALL JANIK LLP

Suite 225

655 Fificenth Street, N.W,
Washington, D.C. 20005
(202) 638-3307

Attorneys for
BNSF Railway Compuny

Benjamin M. Clark

Sullivan & Ward, P.C.

6601 Westown Parkway, Suite 200
West Des Moines, lowa 50266-7733
(515) 244-3500

Attorncys for
CBEC Railway Inc

Jeremy M. Berman

Assistant General Attorney
Union Pacilic Railroad Company
1400 Douglas Street

STOP 1580

Omaha, NE 68179

Attorneys for
Union Pucilic Railroad Company
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STB Exhibit
Council Bluffs - Proposed
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EXHIBIT 7

MASTER AGREEMENT
between
IOWA DEPARTMLENT OF TRANSPORTATION
and

BNSF RAILWAY COMPANY

Covering
Rail Line Reloeation and Madification
Pursuant to Reconstruction of Interstate Highways 29 and 80. U.S. [lighwny 275.
and lowa [lighways 92 and 192
Porawattamie County. lowa

On Councdd Bluffs — Pacific Junction Subdivision

From Approximate MP 4838.60 (FRA 0744011 @} 129) 1o MP 492 63 (FRA 0841108 @ )

On Council BlufTs — Bayard Subdivision
From MP 480.60 (FRA 378235G @ Valley View Dnive) to MP? 483.6 (FRA 084103¢ Just
South of 16™ Avenue)

Council Blulfs, lowa

Prijeel IMN-80-1(366)4-01-78 Rail Relocation Poittawattamic Counly

BNSF Pottawattamie County




. AGREEMENT
TS AGREEMENT, is made and emered nto by and between the lowa Department of
Transponation, acting for the State of lowa, hereinafier called the DOT, and BNSF Railway
Company. a Delaware corporation. with principal offices lucated a1 2650 1L.ou Menk Dr 2™
Floo, 1* O. Box 961057, Fon Wonh, TX 761310057, Phone (R17) 352-1000. hereinafier called
COMPANY

Pursuant to a Memomndum of Undersianding (MOU) entered into by the DOT and the
COMPANY on August 6™, 2009, as extended by mutual agreement. the DO plans 10
reconstruet and improve [Interstate Highways 29 and 80, U.S Highway 275 and lowa | lighways
92 und 192 within the City af Council Bluifs, Pottawattamie County, lowa, The parties have
agreed that to best [acilitate this project. 1t is necessary o relocale the COMPANY marnline, and
madiily several railroad interconnections. The highway reconstruction and improvements and the

relocation of COMPANY's raitroad lacilities are hereinalter referred o collectively as the

"Project™

The MOQU called for the creation of definitive agreements to carry out the Project. This
Master Agreenient provides for additional definitive agreements. In uddition 10 this Master
Agreement. the DOT and the COMPANY have also entered into. (1) a Construction &
Maintenance Agreement ("C&M Agreement™), (ii) a Real Estate ‘Transfer Agreement ("RETA™)
with the City of Council BlufTs {(the "City™). lowa Interstate Railroad ("IAIS") and CBEC
Railway, Inc. ("CBEC™) and (iii) » Yard Recal Estate Transfer Agreemem ("Yard RETA™) with
the Cuy amd IAIS'

Briefly outhned. this Project will relucate, modify or alter COMPANY facilities as
lollows.
- Relocate the COMPANY's manline between just North of the underpass with 129

and 9™ Street in downtown Council Blufls

- Causc the COMPANY to transter ownership i the Council Blufls yard currently
located between just South of 32™ Avenue to the area immediately North of

BNSF Pottawattamie County




relocuted 23" Avenue.

COMPANY ngh of way 1s required for the highway reconstruction and improvements
(collecuvely. "llighway Improvements™) portion of this Project. and additional right of way will
be transferred to the COMPANY by the Swie of lowa, the City, 1AIS or CREC in permanent
casement or fee tile as requested by COMPANY and as acceptable 10 COMPANY, as necessary
to accomphish the rail line relocation contemplated in this Project. The property exchanges

necessary for the Project are more particularly described in the RETA and Yard RETA.

DOT acknowledges that COMPANY's existing railroad facilines are essential o
COMPANY'’s radroud operations, Prior to COMPANY's discontinuing uperations on
COMPANY's existing rarlroad facilitics, COMPANY must have fully opersional replacements
for such exisunyg railroad faciliies, including withow himitanion power, water and other wtilivies
s needed or desirable to operate such replacements {collectively with such utilities, referned to
hercinaller us the "Ral Relocation Improvements™). in place on property owned or controlied by
COMPANY (the "Replacement Property™), with portions of such Replacement Property being
transferred 10 COMPANY from DOT, the Cny, CBEC and 1AIS at the Closing under the
RETA. In consideration thercof and as further desenibed in the C&M Agreement, COMPANY
agrees, pursuant to the Lump Sum Payment, (o construct the Rail Relocation Improvements (other
than certaun "Reimbursable Work™, which Keimbursable Work wull be constructed or
atherwise performed by COMPANY or its contractor as set forth in the C&M Agreement), on

the Replacemenm Property.

The preliminary plans and specifications for the Rail Relocation Improvemeats under rail
relocation project IMN-80- 1(366)4-0E-78 arc attached as Exhibit A, and by this reference
incorporated into this Agreement. provided, however. the grade-crossing warning signal system
at 8" Sireet will be designed by COMPANY, and any grade-crossing signal system design in
Fxhibit A it voul. The preliminacy plans and specifications are subject to [inalizaton as set
forth in the C&M Agreement  Also as more particularly set forth in the C&M Agreement,
prefiminary plans for the Highway bmpravements to be constructed by the DOT which are

over, ahove, or may potentially impact COMPANY operations and/or the Rail Relocation

BNSF Pottawattamie County




[mprovements will be submiued for review by and approval of the COMPANY in accordance
with the provisions ol’the C&M Agreement prior 1o any letting by the DO for construction of
such ITighway Improvements. As COMPANY s provided future plans for review and approval,
COMPANY should not revisit approval of previous versions of Project plans without notice and

cansultation with DOT

A graphic description of right of way to be acquired and mansferred and assignment of
construction, mamtenance and operation responsibilitics for the | lighway Improvements and the
Ral Relocation [mprovements is auached as Exhibit B and by this reference incarporated into tns

Agreement.

IN CONSIDERATION ot 'the foregoing and e mutual promises contained herein, the parties

apree as follows.

L RIGHT OF WAY

A The DO shail purchase and acquire. for mutual benefit, in the name of the Siatc off
lowa. all necessary right of way lor the Rail Reloeation Improvements, not otherwise transierred
1o COMPANY by the City of Council Blufls or IAIS or CBEC This right of way will be
purchased i permanent easement or fee bitle, as requested by COMPANY, acceplable o COMPANY.
and as authorized by law.

B The tramsfess of right of way necessary for the Rail Relocation hnprovements and
construction of the Hhighway improvements are described in the excecuted RETA which is
attached as Exlubit C and hy this reference incorporated into this Agreement.

(. The transfer of the Council Blufls vard 15 described in the executed Yard RE I'A which

is attached as Exhibit D and by this reference incorporated into this Agreement.

D. Absent this Agreement, the DO'F may exercise its authority to institute and

maintain eminent domain proccedings against COMPANY

2. CONSTRUCTION AND MAINTENANCE OF IMPROVEMENTS

BNSF Pottawattamlie County
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“The obligaions of both DOT and the COMPANY 1o either provide for or perform the design.
award. comsiruction, and maimenance of the improvements are described in the C&M Agreement 10

be executed contemporaneously with this Agreement which provides as follows:

* for the grading and drainage work necessary for the Rail Relocation Improvements by
DOT, at DOT's expense. on the Replacement Property
* for the construction of the track and roadway crossings necessary for the Rml Relocation
Improvements by COMPANY. as paat of the Lump Sum Payment, on the Replacement
Property

e lor the construction of the |Highway Improvements by DOT, at DOT's expense. on
COMPANY right of way
s for the performance of the Reimbursable Work by COMPANY. at DOT's expense
J. PAYMENT OF LUMP SUM

A. The DOT will pay COMPANY 2 lump sum of $14,600.000 (Fourteen Mitlion Six

| tundred Thousand and No/100 Dollars) for COMPANY' s review of right of way te be transferred
from the DOT, for completion of the railrond relocation project. and for any other costs not
explicily excluded in the C&M Agreement payable in phases a1 key mulestones as follows,

»  $6,200.000 upon expiration of COMPAN Y's rights to cancel as described in Poragraph 4
of this Master Agreement. absent lermination by any party prior to November 30, 2013

e $6.200.000 upon COMPANY's commencement of construction of the Rail Relocation
Improvements

s $2.200.000 upon COMPANY's completion of construction of the Rail Relocation
Improvements and transter of COMPANY" s remaning property interests as described in the
Real Eswte Transfer Agreement (Exhibit C) and the Yard Real Estate Transfer Agreement
(Lxhibit D)

13. The DOT will pay COMPANY a lump sum ol $5.800.000.00 (Five Million Eight Hundred
‘Thousand and No/100 Dollars) for COMPANY's lost capacity in the Council BlufTs yard,
pavable at the closing of the transactions contemplated in the Yard Real Estate Transfer
Agreement which is attached as Exhubit 1D

4. CONTINGENCIES/TERMINATION

BNSF Pottawattamie County
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A. Project Agreements. The obligations of the DOT and the COMPANY under this
Master Agreement are contingent upon the full execution of the following additional

agreements (logether with this Master Agreement and the C&M Agreement. collectively referred

to as the "Project Agreements"). contemporaneously with this Master Agreement :

e A Moaster Agreement and a Construction & Mainienance agreement between the DOT
und the [AIS

e A Master Agreement and a Construction & Maintenance agreement between the DOT
and the CBEC

» A Conmruction & Mamienance Agreement between the DO'T and Southwest fowa

Renewable Energy (SIRE)

e A Yard Real Estate Transfer Agreement between DOT, COMPANY, [AIS and City of
Council Blulfs

e Anagreement for track relocation and reconstruetion between CBEC and SIRE

e A Real Estate Transfer Agreement between DOT, COMPANY, City of Couneil Blufls,
IAIS and CBEC

»  Letters of Understanding regarding joint faciliny agreements hetween or among
COMPANY, CBEC and IAIS

B. Contingencies The obligations of' the DOT and COMPANY under this Master

Agreement are also cuntingent upon completion of the fotlowing by November 30, 2013:

e  Approval by the Surince ‘Transporiation Buard of the Rail Relecation improvements and
the wransfer of freight service from COMPANY 1o TAIS,

»  All Project Agreemenis have been executed. are in full force and effect, and have not

hcen terminated by any party.

o  All necessary joint facilities agreemenis beiween or among COMPANY, CBEC and IAIS

BNSF Pottawattamle County




have been executed, are in full force and cifect. and have not been terminated by any
party.
If any of the abuve contingencies has not been satisflicd by November 30, 2013, cither party
may clect o terminate this Agreement and neither DOT ror COMPANY shall have any rights or

obligations under this Agreement except for those rights and obligauons that expressly survive
ternrmunation of this Agreement

S. CHANGES TO THE AGREEMENT
This Agreement with atiachments and the C&M Agreement with attachments constituie the

enure Agreement between the DOT and the COMPANY concerning this Project Represemations

made before the signing of this Agreement are not binding, and neither party has relied upon
conilicting prior representations in entenng into thus Agreement. Any change or alieration to the
terms of this Agreement must be made in the form of a writien Addendum to this Agreement Said
Addendum shall become effective only upon the written approval ol

the DOT and the COMPANY.

6. SUCCESSORS AND ASSIGNS

“This Agreasment shall be binding upon the successors and assigns of the COMPANY and the
DOT

1. AGREEMENT UNDER IOWA LAW

"This Agreement is made under and shall be construed according 10 the-lnws of the Siate of

laowa.

8. ORIGINAL AGREEMENT COUNTERPARTS

This Agreememt may be execuied and delivered in counterpants, each of which so

exceuted and defivered, shall be deemed 1o be an onginal, and shall constitute but one and the

same instoument

9. DEFAULT AND REMEDIES

A If cither I’arty fails 1o perform any ot ns obligauons under this Agreement (a
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"Default™). and. aller wrtien notice is given by the non-defaulting Panty to the defaulting Panty
specifying the Default, the defaulting Party fails either to promptly commence to cure the
Deliult. or to complete the cure expeditiously but in all events to complete the cure withia thiey (30)
days afler the default notice 1s given. then the non-defaulting Party may seeh specific
pertonmance of the unperformed obligations or bring a clawm for damages. The 30 day period afier

the default notice may be exiended by mutual agreement of the Panies.

B. The DOT may pursue equiiable remedics (including without hmitation self-help and
the nght to compel specilic performance) in the enforcement of its agreements with other partics and
may enloree its rights under such agreements as necessary so that COMPANY can complete its

constiuction ol the Rail Relocation Improvements

C Any waiver by a Party of any Default or Defaulis of the other Party shall ot
conslitute a waiver (onany subsequent Detault or Delaults.

10, NO WAIVER OF PREEMPTION OR SOVEREIGN IMMUNITY

Nothing in this Agreement shall be deemed a submission by COMPANY to the junsdiction
of any state or local budy or a waiver of the preemptive effect of any state or federal law. Nothing in
this Agreement should be deemed a submission by the DOT o the jurisdiction of the Federal Court

or a waivel or extension of its sovereign or Eleventh Amendment immunities.

1L, GOOD FAITH COOPERATION

Fach Party will. whenever 1t shall be reasonably requesied to do so hy the other. promptly

execute, acknowledge. and deliver, or cawse 1o be executed, acknowledged. or delivercd, any and all
such reasonable funher confinmations, instruments. or further assurances and consents as may be

reasonably necessury or proper in order to effectuaie the covenants and agreements herein

provied Each Party shall reasonably cooperate in good [aith with the other and shall do any and
all other acts and execute. achnowledge. and deliver any and all documents so reasonubly requested
in order to satisfy the conditions set forth herein and carry out the ntent and purposes of this

Agreement.
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12, NOTHIRD PARTY BENEFICIARIES
This Agreement 1s between COMPANY and DOT and is not intended to create any rights in

any tird person or pernsons
13. SUNSET

If no action has been taken to transfer property 10 COMPANY under the provisions of the
RETA {(Fxhibit C ta this Agreement) or under the Yard RETA (Exhibit D to this Agreement) and no
construction contracts have been awarded and no substantial capital investment has been made toward
the construcuion ot the project by the DOT by Apnl 1. 2023, this Agreement, the C&M Agreement,
RETA. Yard RIETA and all related agreements and any nghts under these agreements shadl

tenminate

Sternatire pagre qmd exinbus follow
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IN WITNESS WIHERIZOF. the Panties herelo have eaused these presents to be executed by their

authorized officers thereunto duly authorized as of the dales below indicated

Exccuted by the COMPANY this BNSF RAILWAY COMPANY

.7h-.

Executed by the DOT this

o

J_O_duy of /‘ ’ {\;

BNSF Pottawattamie County

_! dayor /Vl%_.zol.? ny_:}Za_[LhQ_

Dean Wise

Vice President, Network Strategy

STATE OF IOWA

lowa Departiment of Transportation

203 By __Zn /:'

Troy A. Jerman, P E

District 4 Engincer

RECEIVED

MAY 10 2013

OFFICE OF RAIL
TRANSPORTATION
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RAILROAD RELLOCATION PLANS
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EXHIBITB
GRAPHIC DESCRIPTION OF RIGHT OF WAY TO BE ACQUIRED AND
TRANSFLERRED AND ASSIGNMENT OF CONSTRUCTION, MAINTENANCE AND
OPERATION RESPONSIBILITIES

12
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EXHIBIT C
REAL ESTATE TRANSFER AGREEMENT

BNSF Pottawattamie County
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FEXHIBIT D
YARD REAL ESTATFE TRANSFER AGREEMENT

BNSF Pottawattamie County
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EXHIBIT 8

MASTIER AGREEMENT

between
IOWA DEPARTMENT OF TRANSPORTATION
and

CBLC RAILWAY INC
Covermg
Rail Line Relocation and Modificaiion
Pursuant to Reconstruction of Intersiate [highways 29 and 80,
U.S Highway 275 and lowa Highways 92 and 192
PPotlawattamic County, lowa

Council BiufTs, lowa

Project  IMN-R0-1(366)4--0E-78 Rail Relocation Pottawaitamic County

CBEC Pottawattamlig County




AGREFMENT

THIS AGREEMENT, 1s made and cntered mnto by and between the lowa Departinent of
Transportation, acting for the State of lowa, hercinafier called the DOT, and CBEC Railway Inc.,
an lowa corporation, with principal offices located at 2600 Grand Avenuc, Suite 410, Des
Moines, lowa, herematler called COMPANY.,

The DOT plans to reconstruct and improve Inicrstate Highways 29 and 80, U.S. Highway
275, and lowa Highways 92 and 192 within the City of Council BlulTs, Potiawarttamie County.
lowa The partics have agreed that to best facilitate this project, 1t 1s necessary 1o relocate the
COMPANY mainlinc and modify several railroad interconnections The hghway reconstruction
and improvements and the relocation of COMPANY'’s ranlroad facilities are hereinafter referred
1o as “the Project.”

Briefly outlined. this Project will relocate, modify or alter COMPANY facilities as follows.

- Relocate the COMPANY mamline to stay on the west side of Mosquito Creck
(the “*Mainline Relocation™)

- Causc the COMPANY 1o transfer all ownership in the portion of the right of way
of the COMPANY"s existing mainline that 1s to be relocated as part of the Project

COMPANY righn of way is required for this Project and additional right of way will be
transferred 1o the COMPANY by the State of lowa in permanent casement or fee title as
requesicd by COMPANY and as acceplalglc to COMPANY, as necessary to accomplish the rail
line relocation coniemplated in this Project

The plans for rail relocation project IMN-80-1{366)4--0E-78 are attached as Exhibit A and
by this refeience incorporated nto this Agreement  Preliminary plans for future portions of the
Project to be constructed by the DOT which are over, above or may potentinlly impact
COMPANY operations will be submitted for review by and approval of the COMPANY prior lo
any letting by the DOT for construcuion As COMPANY s provided future plans for review and
approval, COMPANY should not revisit approval of previous versions of Project plans without
notice and consultation with DOT. .

A graphic description of right of way 10 be acquired and transferred and assignment of

consiruction, mantenance and operation responsibilities for the Mainline Relocanon is attached
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as Exlibit B and by this reference incorporated into this Agreement

IN CONSIDERATION of the foregoing and the muiual promises comained herein, the

pailics agree as follows

1.

RIGHT OF WAY

The DOT shall purchase and acquire, for muual benefit, in the name of the State of lowa, all

nccessary right of way for the relocation of COMPANY s mamline. This right of way will

be purchascd in permanent easement or fee title, as requesied by COMPANY, acceptable 10

COMPANY, and as authorized by law.

The transfers of nght of way necessay for the Mamhae Relocation and construction of

the highway overpasses are described in the executed Real Estate Trans(er Agreement which

is attached as Exhibit C and by this reference incorporated into this Agreement.

The grading and other prehminary work to factlitate the relocation of COMPANY s

mainhne, as fully deseribed in Extubut A and which is lo be performed by the DOT, shall be

completed as outhined by the plans and the Construction & Maintenance Agreement 1o be

cxecuted by the parties contemporancously with this Agreement. Upon the completion of

this work and satisfaction of other required conditions. the right of way upon which the

mainline relocation is located wall then be transferred to the COMPANY via State Land

Office Forms

The following events shall occur

A. The COMPANY shall convey right of way necessary for the 1lighway reconstruction and
improvement on which existing railioad operations will temporarily remain, idenufied
graphically in Exhibn B, via a quitclaim deed document m a form mutually agreeable o
the parties

B. Thec COMPANY shall convey right of way nccessary for the Highway reconstruction and
improvement on which railroad operations will remain, idennified graphically in Exhibit
B. via a permanent easement 1n & form mutually agreeable 1o the parties.

C. The COMPANY shall transler the necessary iemporary easements 1o DOT which shall
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be assignable 10 DOT's contractor for improvements 10 new track 1o be owned by
Southwest lowa Rencwable Energy ("SIRE™) on COMPANY right of way COMPANY
shall transfer the necessary casements to SIRE, consistent with existing COMPANY
casements with SIRE for operation of the new track 1o be owned by SIRE.

Upon completion of the DOT-constructed improvements necessay for the relocation of
COMPANY s mamhine. the State of lowa shall transfer 10 the COMPANY wia Siaic
Land Office Forms the land necessary 1o operate and maintun COMPANY s relocated
mainline asndentified in Exhibit A The arcas to be transferred are identified generally in
Lxhibn B and will be more specifically legally described via survey plat as described in
Exhibit C The transfer document shall be upon a form mutually agrecable to the partics
After the DOT has constructed the truck and signal improvements necessary for the
mamnline relocation and other relocations as 1dentified in Exhibit A and approval and
acceptance thercol by COMPANY, COMPANY shall relocate its rail imailic.

The COMPANY shall transfer via quitclaim deed 10 the DOT or the City of Council

Bluffs, as designated by the DOT. the land upon which the former mainline track as
wentified in Exhubit B was located once regulatory appiovals. 1f necessary. are
compleied. The COMPANY will grant access rights to BNSF Railway Company
("BNSF") on portions of the land to be iransferred to the DOT or the Ciy of Council
BlulTs. The areas to be ransferred are identified generally in Exhubit B and will be more
specifically legally described via survey plat as described in Exhibit C. The transfer
documents shall be upon a form mutually agreeable to the parues. The DOT or us
assignee or the City of Council Bluffs may in addiuon elect 1o condemn the property in
question to be transferred by the COMPANY so as to clear any title objections which
may arise in the future. This 1s specifically contemplated for those arcas which are
determincd to be held in permanent casement by the COMPANY  These arcas 10 be
transferred from the COMPANY to erther the DOT o the City of Council Blufis. as
designated by DOT. shall be transferred 1n an “as 1s™ condition with no warrantics of
title  Any track materials or infrastructure remammng upon the land at the time of transfer

shall be deemed abandoncd by the COMIPANY and no credit for salvage shall be
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provided nor required. If any salvage occurs prior to transfer, salvage shall occur in
compliance with the Construction & Maintenance Agreement.
DOT and COMPANY shall anange for the nansfers provided i paragraphs A-F above by

the mutual exchange of conveyance documents and related closing documents

2. CONSTRUCTION AND MAINTENANCE OF IMPROVEMENTS

The obhgauons of both DOT and the COMPANY to cither provide for or perform the
design. award, construction, and mamtenance of the improvements wall be described in the
Construction & Mamtenance Agreement which will provide as follows
o for the construction of the new highway overpass(es) by DOT on COMPANY nght of
way

¢ [or the construction ol new and modificd rmlroad infrastructure by the DOT

3. CONTINGENCIES/TERMINATION
A. The obliganons of the DOT and the COMPANY under this Master Agreement arc
contingent upon the exceution of the followng additional agrcements contemporancously
with this Master Agreement:
* A Master Agreement and a Constiucuion & Maintenance agreement between the DOT and
the Towa Interstate Railroad Company
* A Master Agreement and a Construction & Maintenance agreement between the DOT and
the BNSF
e A Construction & Mamtenance Agreemeni between the DOT and SIRE
¢ A Leticr of Understanding pertainng to jomt facilinies agreements between COMPANY
and BNSF
B The obligations of the DOT and COMPANY under this Master Agreement are ulso
conlingent upon completion of the following by November 30, 2013-
s Approval by the Surface Transportation Board of the vl relocation project and the

transfer of freight scrvice from BNSF 1o LAIS
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s Joint lacilhitics agreements between COMPANY and BNSF

[ these contingencies have not oceurred by November 30. 2013, any party may clect to
termmate this Agreement and ncithet DOT nor COMPANY shall have any rights or
obligations under this Agreement except for those rights and obhgations that expressly
survive lermination vl this Agreement,

If BNSF. IAIS or SIRE clects 10 terminate us Agreement with DOT, DOT may clect o
terminate this Agreement. '

If DOT or COMPANY teinunates the Real Estale Transfer Agicement (Exlubi C),

this Agreement shall be automauically terminated and neither DOT nor COMPANY shall
have any nights or obligations under this Agreement except for those rights and obligations
that expressly survive iermmation of this Agreement.

Befoie either DOT or COMPANY shall exercise any right to terminate thas Agreement,
30 days’ notice shall be given. Following any such termination, neither DOT nor
COMPPANY shall have any rights or obligations under this Agreement except for those

nghis and obligations that expressly survive termination of this Agreement

4., CHANGES TO THE AGREEMENT
This Agreement with aitachments and the Construcuion & Mainienance Agreement
constituie the entire Agreement between the DOT and the COMPANY concerning this
Project. Representations made before the signing of this Agreement are not binding, and
ncither party has relied upon conflicting prior representations in enierning into this Agreement.
Any change or alicration 1o the terms of this Agreement must be made in the form ol a wuitien
Addendum 1o this Agreement. Said Addendum shall become effective only upon the written
approval of the DOT and the COMPANY.

5. SUCCESSORS AND ASSIGNS

This Agreement shall be binding upon the successors and assigns ol the COMPANY and the
DOT
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AGREEVIENT UNDER IOWA LAW
This Agreement is made under and shall be construed according to the laws of the State of

lowa.

ORIGINAL AGREEMENT COUNTERPARTS
This Agreement may be executed and delivered in counterparts, each of which so executed

and delivered, shall be deemed to be an original, and shall constitute but one and

the same instrument.

NO THIRD PARTY BENEFICIARIES
This Agreement 15 between COMPANY and DOT and 1s not intended to create any rights in

any third person or persons.
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IN WITNESS WHEREOF, the Parties hercio have caused these prescnts to he executed by

then authorized officers thercunto duly authorized as of the dates below indicated.,

Exccuted hy the COMPANY this

12 dayor APry.  ,2013

Exccuted by the DO'T this

4h
_’O__’tlnyo[' /'4:.),__,201?_

CBEC Pottawattamle County

CBEC RAILWAY INC.

o ot Ll

Richard Anderson
Vice President of Operations

STATE OF IOWA

lowa Department of Transportation

By, -73_/ , & s P

‘Troy Jerman, l‘&l{

District 4 Lingineer

RECEIvVED
APR 1 6 2013

OFFICE OF RAIL
TRANSPORTATION




EXHIBIT A
RAIL RELOCATION PLANS
(This exhibit will consist of the DS plans created in June, 2011 and the addenda sheets previously
approved by COMPANY for connection track between 1AIS and CBEC and BNSF Council
BlufTs Subdivision approximately located b;:lwccn 14™ Avenuc and South 7™ Strect, and 11™

Avenue and South 6™ Street.)

CBEC Pottawattamic County




EXHIBITB
GRAPHIC DESCRIPTION OF RIGHT OF WAY TO BE ACQUIRED AND
TRANSFERRED AND ASSIGNMENT OF CONSTRUCTION, MAINTENANCE AND
OPERATION RESPONSIBILITIES

CBEC Pottawattamie County
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EXHIBIT 9

Fo
L—Ns—— Richard BEbol BNSP Roilway Company
Assisiani Vice Prasidant 25C0 Lou Menk Dr.
RAILwWAY Shortima Development Fort Wonh, TX
Ph B817-887 2270
Fax B17-252-7134
Emall Richard obal@hinsf com

August 28, 2013

Richard L. Andcrson

CBEC Railway Inc.

P.O Box 2517

Cedar Rapids, lowa 52406-2517

Dear Richard-

This letter concerns a proposed transacuon between BNSF Railway Company (“BNSF™) and
CBEC Railway Inc. (*CBEC") as pan of both railroads’ accommodation of the lowa Department
of Tiansportation’s (“[aDOT™) project to reconstruct the interchange of 1-80 and 1-29 1n Council
Bluffs. 1A ("Project”).

This lener of understanding is provided 10 facilitawe further discussion and negotiation and is not
a4 commiiment or puaranice that the terms or transacuons contemplited herein shall be
completed. Completion of the terms or the transactions outlined in ths leter of underslanding is
subject 10 (1) the {aDO'T" obiaining all necessary approvals and complete funding for the Project,
(i) further negotiations to the salisfaction of both CBEC and BNSF, and (m) execution of a
muually satisfaciory agreement.

‘This Jetier of understanding is not intended 10 be all-inclusive but rather an outline of some of the
terns or transactions necessary to facilitate CBEC and BNSF cooperation in the development of
the Project. The final agrecment necessary Lo complete the terms or transactions set forth herein
may cover additional matters not addressed by this leter of undersianding and may, afler further
ncgotiations. reflect changes to the terms summarized below.

Subject to the aforemennoned contingencies and recognizing that further negotiations between
CBEC and BNSF will be required, the parues will proceed 1o assist with the Project as follows

1 A new agreement for two additional proposed connections hetween BNSF 7/ CBEC
immediately northwest of CBEC Junction.
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Purpose: 1aDOT proposed to have construcied at [aDOT's sole cxpense two new
connections ai designated locations from CBEC irackage to BNS[’s mainhne [or
altemative access o Southwest lowe Rencwable Encrgy (or any successor entily at the
same facility or locauon) (colleciively “SIRE™ over CBEC and BNSF wracks. Both
connections lic northwest of the existing CBEC Junctidn as depicted on Exhibit A
attached to this letter a1 point B+ New Connection from CBEC 1o SIRE - North and point
C: New Connection from CBEC 1o SIRE - South. These new CBEC conneclions are
intended to preserve CBEC's access 10 the SIRE lead and will be used only for trafiic
specified in Scction 4 ol this letier agreement,

BNSF 7/ CBEC propose the following terms for these new conneclions:

¢ The new connection al point B will consist of one (1) rail swiich on CBEC and one
(1} rail switch on BNSF. Each party shall own, maintain, repair and replace Lhose
portions of the,ra1l switch and crossover track which are located on its property, ai its
sole cosl and expense.

e ‘The new connection at point C will consist of one (1) rail switch on BNSF and BNSF
shall maintain. repair and replace the 1ait swatch at the sole cost and expense of CBEC
enther on an actual cost basis or on agreed upon annual flat rate.

¢ BNSF shall control and direct all train movements over the connections subject 10 a
dispatch protocol process providing BNSF trains priority over all other trains of the
same type or class

An amended agreement for a conncction hetween BNSF / CBEC along the new
CBEC and BNSF corridor to be relocated from the existing right-hand turnout off
the BNSF mainline.

Purpose: 1aDOT proposcd to have constructed al 1aDOT’s sole cost and expensc a new
connection ifrom BNSF's manlinc to CBEC's mainlinc at a designated locauon for
aliernative access to MidAmerican Energy Company ‘s Walter Scott Ir. Energy Center (or
any successor entity at the same facility or location) {collecuvely, “WSEC™) over CBEC
and BNSF tracks as depicied on Exhibil A at point A: New Connection from BNSF to
WSEC - North This relocated conncction is intended 10 preserve BNSF's access Lo
WSEC from the north and will be used only for waffic moving 10 or from WSEC
specified in Section 5 of this letter apreement.  As depicted on Exhibit A at point D:
Existing Connection from BNSF 10 WSIEC - South the current northwest-bound lefl-hand
rail switch turnout off the BNSF’s mainline at CBEC Juncuion will not be removed.

BNSF / CBEEC propose the following terms for this new connection®

¢ “The ncw connection al point A will consist of one (1) rau} switch on CBEC e&nd one
(1) rail switch on BNSF. Each party shall own, maintain, repair and replace those
poruons of the rail switch and crossaver track which are localed on its property, al its
sole cost and ¢xpense.
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¢ BNSF opcrations over the connection shall be mutually agreed to by the parties and
consisient with customary dispatching procedures, including any existing dispatching
protocols or handling agreements n place.

3 Crossing Apreement for BNSF / CBEC,

PPurpose: Main line relocations, as proposed by laDOT, require the installation of a new at-
grade crossing between BNSF and CBEC as depicted on Exhibit A at poimt F. CBEC’s
mainline crossing of BNSF's wrackage is proposed to be located immediately west of the
current turmout of the northwest leg of the BNSF / CBEC wye as depicied on Exhibit A at
point F: New Crossing where CBEC crosses BNSF.  This crossing would consist of the
installation of a new at-grade diamond. When the Project is completed, the BNSF trackage
ai this location will be used to serve a BNSF customer(s) in Council Bluffs on an as-needed
basis

In light of anticipated railroad usage of the Crossing foliowing completion of the Project,
BNSF / CBEC propose the following terms for this new crossing at point F-

e Train movements over the crossing shall be governed on a first-come first-served
basis with the appropnate rules and notifications governing. Ncither CBEC or its
agent, contract operator. or lenani nor BNSF shall stop or park any train on the
crossing diamond with the exception of an cmergency situation preventing the safe
movement ol a train,

o BNSF shall mainamn the crossing diamond at the sole cost and expense of CREC

¢ Should BNSF discontinuc use of the BNSF industrial spor through abandonment
proceedings a1 some [uture date, CBEC wili have the right, but not the obligation, lo
notify BNSF that CBEC desires 1o retain its ability Lo cross BNSF nght of way at this
location with CBEC irackage, and following reccipt of such notice BNSF shall
transter 1o CBEC, al reasonable and cusiomary compensation, BNSF’s assignable
1nterests in the right of way at thai location and otherwise reasonably cooperate with
CBEC 1o help CBEC preserve its ability 1o cross

CBEC will also have the option to instail at a later date an additional crossing of BNSF’s
trackage immediaiely west of the at-grade diamond discussed above, at point G. This
additional crossing would consist of the installation of an additional ncw diamond.

BNSF / CBEC proposc the following terms for this new additional crossing.

e Should CBEC decide that an additional crossing diameond across BNSF trackage is
needed, CBEC shall obtain BNSF written approval. which shall not be unreasonably
withheld The cost of installing the addimonal crossing diamond shall be at the sole
cost and expense ol CBEC,

o Train movements over the Crossing shall be governed on a firsi-come first-served
basis with the appropnate rules and notifications governing. Neither CBEC or ns
aguenl, contracl operaior, or ienant, nor BNSF shatl stop or park any rain on the future

Page 3 of 7



http://expcn.se

addiuonal crossing diamond with the exception of an cmergency situation preventing
the safe movement of a train.

BNSI shall mamtain this future addimional crossing diamond at the sole cost and
expense of CBEC

Should BNSF disconinue use of the industrial spur through abandonment
proceedings at some luture date, CBEC will have the right, but not the obligation, to
notify BNSF that CBEC destres to retain 1 ability o cross BNSF right of way at this
location with CBEC wackage, and [ollowing receipt of such nauce BNSF shall
transfer to CBEC, a1 rcasonable and customary compensation, BNSF’s assignable
interests in the nght of way at thai location and otherwise reasonably couperate with
CBEC to help CBEC preserve its ability 1o cross.

4. BNSF grant of limited overhead trackage rights to CBEC.

Purpose The main line relocalions proposed by 1aDOT will result in CREC requiring
approximately 1,500 fect of trackage nighis over BNSF's main line to mainiain all of ns
cuirent railroad access (o the SIRE lead track. BNSF will grant 1o CBEC irackage rights
between pomts I3 and C on Exhibit A.

BNSF / CBEC proposc for BNSF to grant hmited overhead trackage rights to CBEC
under the following terms:

Limited overhead trackage rights only shall be gramed to CBEC for the sole purposc
of moving the irafiic of CBEC's current cusiomers (SIRE and WSEC) between
CBEC’s main hne and the SIRE lead track If; in the future. CBEC desires 10 move
traffic over BNSI's mam line other than or in addition 1o traffic of CBECs current
customers (SIRE and WSEC), CBEC shall obtain wnitien approval from BNSF.
BNSF shall not be unreasonably withhold, condition or delay its approval: provided,
however, BNSF shall reserve the right 10 review the projecied volumes to cnsure
sufficient infrastructure cxists on BNSF’s main line to handle CBEC’s then proposed
irafTic volumes while at all times cnsuring that BNSF tram opcrations are not
adversely impacted  In the cvent BNSF reasonably determines addiuonal
infrastructure 1s necessary for such projected increased iraffic volume, CBLC shall be
entitled to handle such traffic upon assuming responsibility for the cost and expense
of such improvements.

The governing agreement would be in a form satisfactory to BNSF and CBEC and
would be substantially similar 10 the governing agreement for trackage rights
contemplated in Section 5 below.

The parties agree that CBEC or iis agent or contract operator shall not have the right
to operate any trans containing commodities classitied as Rail Secunity-Sensitive
Materials (as such term 1s defined in 49 CFR Part 1580, as amended, supplemented or
replaced) over BNSF trackage without the prior wntten consent and agreement of
BNSF. In the event CBEC or its agent have been operaung trains containing
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commodities over BNSF trackage that are subsequently classified as Rail Security-
Scnsitive Matcnal, then BNSF and CBEC shall immediately begin good faith
negouiations Lo adjust the provisions of this letter or future trackage rights agreement
governung this rail movement Lo address the cosis and changes i operations needed
{o1 the transportation of the classified commodiues to be in compliance with Rail
Sccurity-Sensitive Matenal rules and regulations. During such ncgotiations, BNSF
shall conttnue o allow CBEC to transport such matciials provided such transportation
complies with 1he then effective regulations applicable to Rail Security Sensitive
Materal.

The assignment or subletting of CBEC’s rights 10 an agent or contract operator for the
purposc of providing ral camer operalions over BNSF's main line shall be
conungent upon BNSF's wriiten consent now and in the fulure for the term of this
truckage rights, however, this consent shall not be unreasonably withiheld,
conditioned or delayed. BNSF acknowledges and consenis 10 lowa Interstatc
Railioad, Ltd. as the current contract operator for CBEC.

CBEC, or its agent or contract operator, shall not have the right 1o conduct any
passenger service on the BNSF man line,

CBIEC, or its agent or contract operator, shall not have the right 1o make any other or
future connections 10 the BNSF main line other than those for the purpose of
implementing these rights unless specifically granted by BNSF in writing.

Compensation for these Lrackage rights granted to CBEC wall be based on cither a per
car [ee or an cquivalent flat rale on a monthly or annual basis subject 1o escalation, all
subject 1w mutval agreement of BNSF and CBEC. Proceeds from 1his fee would po
toward the additional manienance and upkeep of that portion of BNSF line upon
which trackage rights arc proposed to accommodate traffic to / from the SIRE lead
track

BNSF shall control and direct all train movements over the BNSF main line subject 1o
a dispatch protocol process providing BNSF trains priority over all other trains of the
same lype or class

CBEQC, or its agent or contract operator, will be requared to indemnify BNST for any
loss, damage, injury, andfor death of any porty that may occur during or as a result of
operaung over BNSF's main line  Notwithstanding the forcgoing. no such
indemnification shall be provided by CBEC, or its agent, or coniract operalor to the
extent of any gross negligence. fraudulent vr illegal acts or acts of willful misconduct
of BNSF in connecuion with the loss, damage, injury, andfor death. CBLC, or its
agent, or contract operator would also be reyqwred 1w carry sufficient insurance
(minimum 325 million per occurrence) to cover any such loss, damage, injury and /o
decath.

CBEC, or its agent or contracl operator, shall be required to secure authority of a
clear route to directly enter upon CBEC irackage 10 and/or from SIRE icad track prior
1o entering BNSF's main line. CBEC or its agent, or contract operator shall not stop
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or park any train on BNSF's main line with the exceplion of an emergency situation
preventing the safe movement of a train.

5. CBEC grant of limited overhead trackage rights to BNSF,

Purpose The main line relocations proposed by 1aDOT will result in BNSF requiring
trackage rights over CBEC's main line to maintain atl of its current railroad access for
delivery of coal to WSEC from the connections locaied &t points A and D CBEC will
grant 1o BNSF trackage nghis beiween points A and E and between punts D and EE on
Exhibit A.

BNSF / CBEC propose lor CBEC to grant limited overhcad trackage rights to
BNSF under the following ierms:

Limited nverhead trackage rights only shall be granted 1o BNSF for the sole purpose
of moving coal traffic of BNSF’s current customer (WSEC) between BNSF's main
line and the WSIEC lead track from either the north or the south.

The governing agreement would be i a form saiisfaciory 1o BNSF and CBEC and
would be substuntially similar to the goveming agreement for irackage rights
contemplated in Scction 4 above,

The assignment or subletiing of BNSI’s righis to an agent or contract operator [or the
purposc of providing rail carrier operations over CBEC's main hne shall be
contingent upon CBEC's wrilten consent now and in the future for the term ol this
trackage npghts. however, this consent shall not be unrcasonably withheld,
conditioned or delayed.

BNSF, o its agent or contract opcrator, shall not have the right to conduct any
passenger service on the CBEC main line.

BNSF, or its agent or contract operator. shall not have the 11ght 1o make any other or
futurc connections to the CBEC man tine other than those for the purpose of
implementing these rights unless specifically granted by CBEC in writing

CBEC will maintain dispatching control over CBEC’s main line BNSF operations
over CBEC 1rackage shall be mutually apreed to by the partics and consistent with
customary dispatching proceduics, including any existing dispatching protocols or
handling agreements in place.

IBNSF. or 115 agent or contracl operator, will be required 1o indemnily CBEC for any
loss, damage. injury, and/or death of any party that may occur during or as a result of
operating over CBEC's mam hine.  Notwithsianding the {oregoing, no such
indemmfication shall be provmided by BNSF, or 1ts ageni, or contract operator 10 the
extent of any gioss neghyence, fraudulent or illegal acts or ucts ol willful misconduci
of CBEC in conncction with the loss, damage, injury, and/or death  BNSF, or its
agent. or contract operator would also be required to carry sufficicnt insurance
(mimmum $25 milhion per occurrence) to cover any such loss, damage, 1njury and /or
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death BNSF and CBEC acknowledge that BNSF is sell-insured for liability and
property l'his self-insurance will respond (o the extent of the indemnity obligations
provided in this section,

6. No Affect on Current Crossing Agreement.

Thus letter of understanding is not intended to make any changes to the current BNSF and
CBLC Ciossing Agreement daed November 9, 1995 covering the current crossing or
movement of traffic 1through the existing crossing (including the southeast leg of the
BNSIF / CBEC wye) as depicted on Exhibit A at point D, which shall remain 1n effect a1
this lime.
Please indicate your agreement and acceptance of the foregoing by signing and retuming the
duplicate copy of ths letter.

LA

Richard Ebel
Assistant Vice President
Shortline Development

Agreed and Accepied:

By: MJ‘ @-AQI-\AJ”\)
Tile: _Sediea J p
Daec: B -3Fo-i13

cc: Louie Ervin- CBEC Railway
Sarod Dhuru, Public-Privaic Partnerships — BNSF Railway
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EXHIBIT 19

MASTER AGREEMENT
between
IOWA DEPARTMENT OF TRANSPORTATION
and

IOWA INTERSTATE RAILROAD, LTD.
Cavering

Yard Tracks Relocation and Modification

Pursuant 10 Reconstruction of Interstaic Highways 29 and 80, U.S. Highway 275,
and lowa Highways 92 and 192

Poliawauamic County, lowa
Council Bluffs, lowa

Project  IMN-80-1(366)4--0E-78 Rail Relocauon Pouawattamic County

1AIS Pottawattamic County




AGREEMENT

THIS AGREEMENT, 1s made and entered into by and between the lowa Depariment of
Transportation, acung for the State of lowa, hereinafter called the DOT, and The lowa Interstate
Railroad, Lid.. a Delawarc corporation, with principal offices located at 5900 6™ Street SW,
Cedar Rapids. lowa heremafier called COMPANY.,

The DOT plans to reconstruct and improve the Interstate Highways 29 and 80, U.S. Highway
275, and lowa Highways 92 and 192 within the City of Council Blutls. Pottawatiamie County.
lowa. The parties have agreed that to best facilitate this project. i1 1s necessary 1o relocate the
COMPANY  yard tracks and modify several rilroad interconnecuions.

Briefly outlined, this project will relocate, modify o1 alter COMPANY facilities as follows:

- Improvements to Council Bluffs yard and modification of connections
- " Causc the COMPANY 1o transfer ownership in land necessary for relocation

COMPANY right of way 1s required tor this project and additional 1ight of way will be
translerred to the COMPANY by the Siaie of lowa in permanent easement or fee title as
necessary 1o accomplish the il line relocation contemplated in this project

The plans for rail relocation project IMN-80-1(366)4--0E-78 are attached as Exhibit A. and
by this reference incorporated 10 this Agreement  Prehminary plans for [uiure projects to be
constructed by the DOT which are over, above, or may potentially impact COMPPANY operations
will be submitted for review by and approval of the COMPANY prior 10 any letting by the DOT
for construction. As COMPANY 15 provided future plans for review and approval, COMPANY
should not revisit approval of previous versions of project plans withowt notice and consuliation
with DOT

A graphic description of night of way to be acquited and transferred and assignment of
construction, mamienance and operation responsibilities for the Yard Tracks Relocation and
moditicanion of connections 1s atlached as Exlibn B and by this reference incorporated to this
Agreement )

IN CONSIDERATION of the foregoing and the mutual promises comained herein, the

parties agree as follows

IAIS Pottawattamle County




RIGHT OF WAY

A. The transfers of right of way necessary for the Yaird Tracks Relocation and
construction of the highway overpasses are described in the executed Real Estate Transfer
Agreement which 1s auached as Exhibit C and by this reference incorporated into this
Agreement and in the Yard Real Estate Transfir Agreement which is attached as Exhibit D
and by this relerence incorporated into this Agreement.

B. The grading and other preliminary work 10 facilitate the Yard Tracks Relocation, to be
more fully described in Exhubit A, which is 10 be performed by the COMPANY, shall be
completed as outlined by the plans and the Construction & Mainicnance Agreement

C. COMPANY shall iransfer nght of way necessary for the Hhighway reconstruction and
improvement on which existing ralroad operations will remain and for the railroad
relocation, identified graphically in Exhibit B and more particularly described in the
exccuted Real Estate Transfer Agreement, which is attached as Exhubit C, via permanent
casement or fee title documents 1n a form mutually agrecable to the parties. The COMPANY

shall be compensated (o the necessary right of way as descnbed n the following table:

Parcel Acreage Compensuation Description
A-5 708 $308,404 80 1-80 Lascmoent
A-6 057 $24,829.20 Pt. Yrd. Accuss

A-13 0.08 $3,484 80 Excess
B-15 0.44 $19,166 40 23 & 29" Ave

Jci

B-16 0.19 v $8,276 40 PL Yrd Access

B-17 062 $27,007.20 20" Ave
Tumaround

B-18 020 $26,136 00 New on curve

B-19 057 $74,487 60 Downtown Parcel

B-20 1 00 $130,680 00 Downiown Parcel
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C-7 5.35 $233,046.00 BNSF Wye

C-8 0.67 $87,555.60 BNSF Part of

Downtown Parcel

D COMPANY shall transler the necessary lemporary casements 1o DOT which shall be
assignable 1o DOT's contractor for improvements on COMPANY right of way The arcas
to be transferred arc identilied generally in Exhibit B and are more specifically legally
described viu survey plats which are part of Exhibn C
E. Afier COMPANY has constructed the track and signal improvements necessary (or
the Yard wracks line relocation and other relocations as wentified in Exhibn A.
COMPANY shall relocaie its rail wrafTic
F. COMPANY shall tansfer via quiiclaim deed 1o the DOT or 1o the BNSF Railway or 10
the City of Council Bluffs, as designated by the DOT, the lands upon which those areas of
former track are located as identified in Exhibit A. The areas 1o be transferred arc
idenuified generally in Exhibit B and are more specifically legally described via survey plat
as described in Exhnbit C. 'The wransler documents shall be upon a form muually
agreeable 1o all parties. The DOT or its assigns or the City of Council Blulfs may in
addition elect 1o condemn the property in question Lo be transierred by the COMPANY so
as 10 clear any title objecuons which may arise in the.future. This 1s specilically
conicmplated for those arcas which are determined 10 be held in permanent easement by the
COMPANY. These areas to be transferred rom the COMPANY 10 enther the DOT or to
the I3NSF Railway or to the City ol Council Bluffs. as designated by DOT, shall be
transferred mn an as is condition  Any track materials or infrustructure remaning upon the
land at the ume of transfer shall be deemed abandoned by the COMPANY and no credit for
salvage shall be provided nor required. The COMPANY shall be compensated for lost
capacily as follows
1. For lost wrack’ $3,102.000
2, For interchange sidings $687,775

3. For loss of intermodal utility due 1o placement of bndge picrs $1,008,000.
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DOT and COMPANY shall arrange for the transfers provided in puragraphs A-F above

by the mutual exchange of conveyance documents and related closmg documents

2. CONSTRUCTION AND MAINTENANCE OF IMPROVEMENTS

The obhigations of both DOT and the COMPANY 1o cither provide for or perform the
design, award. construction, and maintenance of the improvements will be described in a
Construction & Mantenance Agreement to be executed contemporancously with this
Agreement which will provide as follows:
* for the construction of the new highway overpass(es) by DOT on COMPANY right of
wiy
e for the construction of subballast grading by DOT on land to be acquired by DOT and on
land owned by COMPANY -
e for the construction of new railroad operations by the COMPANY pursuant 10 Jump sum
disinbutions,
3. CONTINGENCIES/TERMINATION
A The obligauons of the DOT and the COMPANY under this Master Agreement are
contingent upon the execution of the following addimional agreements
confemporancously with this Master Agreement.
e A Master Agreement and a Construction & Maintenance agreement between the DOT and
the CBEC Railway Company (CBEC)
® A Master Agreement and a Construction & Mainicnance agreement between the DOT and
the BNSF Raillway Company (BNSF)
¢ A Construction & Maintenance Agreement between the DOT and Southwest lowa
Rencwable Encrgy (SIRL)
e Anagreement for the necessary land rights for track relocation between CBEC und SIRE

o A Letier of Understanding for all necessary joint facility improvements

B. The obligations of the DOT and COMPANY under this Masicr Agreement are also
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contingent upon the completion of the following by November 30. 2013:

¢ Approval by the Surface Transportation Board of the rail relocation project and the

transfer of freight service from BNSIE v COMPANY

e Joinl facility agreements

[l these contingencies have not occurred by November 30, 2013, any party may elect 1o
terminate this Agreement and neither DOT nor COMPANY shall have any rights or
obligations under this Agreement except for those rights and obligations that expressly

survive termination of this Agreement.

If BNSF or CBEC or SIRE elects 1o terminate its Master Agreement or Construction &
Maintenance Agreement with DOT, DOT may clect to terminate this Agreement.

IFDOT or COMPANY terminates the Real Estate Transfer Agreement (Exhibit C) or

the Yard Real Estate Transfer Agreement (Exhibit D), thus Agreement shall be automatically
termunated and  neither DOT nor COMPANY shall have any rights or obligations under this
Agreement except for those right.s and obligations that cxpressly survive termination of this

Agreement.

CHANGES TO THE ;\GREEM ENT

This Agreement with anachments and the Construction & Mamtenance Agreement

and Asswances, the Real Estate Transfer Agreement and the Yard Real Estate Transfer
Agrcement constituie the entire Agreement beiween the DOT, and the COMPANY
concerning this ril line relocation project  Representauons made before the signing of this
Agreement are not binding, and neither party has relied upon conflicuing prior represcniations
in entering into this Agreement  Any sigmficant change or alieration to the terms of this
Agreement must be made n the form of 2 wnitien Addendum 1o this Agreement  Said
Addendum shall become effective only upon the written approval of the DOT, and the
COMPANY

SUCCESSORS AND ASSIGNS

This Agreemeni shall be binding upon the successors and assigns of the COMPANY, and the
DOT
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AGREEMENT UNDER IOWA LAW

This Agicement 1s made under and shall be construed according to the laws of the Staie of
lowa,

ORIGINAL AGREEMENT COUNTERPARTS

This Agreement may be exccuted and delivered in two or three counterpanis, each of which
so execuied and delivered, shall be deemed to be an original, and shall constitute but one and
the same mstrument

NO THIRD PARTY BENEFICIARIES

This Agreement is between COMPANY and DOT and 1s not intended to create any rights in

any third person or persons.
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IN WITNESS WHEREOF, the Parties hereto have caused these presents to be executed by

their authorized officers thereunto duly authorized as of the dates below indicated.

Executed by the COMPANY this IOWA INTERSTATE RAILROAD LTD

Azﬂ_”dayoféiﬁm; ,20' % B)Qﬁ .Zfﬂﬁ//
% Lipka

President and Chicef Exceutive Officer

Executed by the DOT this STATE OF IODWA
lowa Department of Transportation

day of . 20 By

Troy Jerman, P.E

District 4 Engincer
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EXHIBIT A
RAIL RELOCATION PLANS
(This exhibit will consist of the D5 plans created in June, 2011 and the addenda sheets previously
approved by COMPANY [or connection rack between IAIS and CBEC and BNSI Council
Bluffs Subdivision approximately located between 14™ Avenue and South 7' Street, and 11™

Avenue and South 6™ Street.)
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GRAPHIC DESCRIPTION OF. RIGHT OF WAY TO BE ACQUIRED AND

EXHIBITB

TRANSFERRED AND ASSIGNMENT OF CONSTRUCTION, MAINTENANCE AND

1A)S Pattnwattamio County

OPERATION RESPONSIBILITIES

10




IAIS Pottawattamla County

EXHIBITC

REAL ESTATE TRANSFER AGREEMENT
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EXHIBITD

YARD REAL ESTATE TRANSFER AGREEMENT

IAIS Pottawattamie County
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VERIFICATION

STATE OF TEXAS
L

St Vg N

COUNTY OF TARRANT

I. Amon llegeman, being duly sworn depose and state that | am Director, Public Private
Partneiships of BNSI* Railway Company, that ! am authoiized to make this verification, and that
| have read the foregoing Notice of Exemption and know the facts asserted therein are true and

accurate us staled 1o the best of my knowledge, infoimation, and belief.

=,

Auron Hegeman

M~
SUBSCRIBED AND SWORN TO befoie me this 30 day of September, 2013, in the
County of Tarrant, State of Tcxas.

r

My Comimission Expircs:sl‘sl R \A { \Gal e ) ‘Lb-ﬂc)h—-
Noltaiy Public

{l't-i 2 S PESIELETIPSI P20 R200s 3 Bind

Q MARLA ANN GIBSON ;
X ] NOTARYPUBLIC STATEOF IERAS

@; COMMDNON EXMRED

v 03-06-2016
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VERIFICATION

T COATES
STATE OF IOWA ) % mumnv mﬁ(ﬁgﬁ
) ss. . m?;,':f‘zt. 2016
COUNTY OF LINN )

Jerome P. Lipka, being duly sworn, deposes and says that he is President and
Chief Executive Officer of lown Imerstaie Railroad, Lid., that he has read the foregoing Notice
of Exemption and knows the facts asscrted therein as they relate to lowa Interstate Railroad, Ltd ,

and that the same are tiue as siated (0 the best of his knowledge, information and belief.

-~ PV LA o
pd

Y Jerome P. Lipka

SUBSCRIBED AND SWORN TO
before me this & Z day
of September, 2013.

__éz ii gméxy l‘ublic '

My Commission expires: 6 ,3 | ‘QOL’E




VERIFICATION

Bryce B. Bump, being duly sworn, deposes and says that he is Senior Director Joint
Facilities of Union Pacific Railrond Compnny, that he is authorized 1o make this verification, that
he has 1ead the foregoing Notice of Fxemption and know the facts asseried therein as they relate
(o Union Pacific Railroad Company, and that the same are (ruc and accurate as staled to the best
of his knowledge, infoimation, and belicf.

A
Dated: Scplcmbcl&, 2013

Bryce B. Bump

(b

oL
SURSCRIBLED AND SWORN TO before me this 20_ daty of Seplember, 2013, in the
County of Douglas, Statc of Ncbraska
GENERAL HOTARY - Stala of Helwaska

MAUREEN FONG HINNERS
=w My Comm, Exp. Decomber 6, 2015 §

My Commission Expires: .
otury Public




YERIFICATION

STATE OF IOWA
S5,

b S

COUNTY OF _diwal

I, Richard Anderson, being duly swomn depose and state that | am Vice President of
Opcrations of CBIEC Railway, Inc , that I am authorized to make this verification, and that | have
rcad the forcgoing Notice of Exemplion and know the facts asserled therein are true and accurate

as staied to the best of my knowledge, information, and belief.

Richard Anderson

SUBSCRIBED AND SWORN TO beforc me this 30 day of Scplcmbcr 2013, in the
County of _L/ay__, State of lowa

My Commussion Expires: Ocy, 25 r_z_a/b 16'( é' //(

Notary Public

el SCOTT 0. MOHWINKLE

I3 % [comunsion numaen 731205

. * ) MY COMMISSION EXPIRES
b | _our.




